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Joint Standing Committee on Delegated Legislation—Seventy-fifth Report—“Identifying a Systemic Issue 
Arising out of Nine Court and Tribunal Instruments”—Motion 

Resumed from an earlier stage of the sitting. 

Hon LJILJANNA RAVLICH: To continue my remarks, the committee decided that it would hold an  
own-motion inquiry pursuant to its term of reference 10.7(b). It did so following the identification of systemic 
issues arising out of nine court and tribunal instruments that had been gazetted on 15 November 2013. Those 
instruments in fact increased fees by some 13.6 per cent, which was in part attributed to a decline in the number 
of lodgements, particularly corporate lodgements, over the previous three years in the Supreme Court. The 
systemic issue the committee identified in those nine instruments was that the Department of the 
Attorney General could not accurately cost fees to the satisfaction of the committee and, in the absence of any 
further information, lacked an appropriate costing model and had not costed the fees individually. That was of 
some concern to the committee, given that many other government agencies and departments have the capacity 
to fairly accurately do their costings and operate on a more sophisticated costing model than it would appear 
DOTAG had done. During the course of the inquiry the committee considered Treasury’s costing and pricing of 
government services guidelines for use by agencies in the Western Australia public sector as well as the 
Auditor General’s commentary on public sector performance reports, and we looked at those when we made 
judgements about the DOTAG costing model. The focus of the work was the methodology being used by 
DOTAG in the setting of its annual court and tribunal fees. 

We held a couple of hearings with DOTAG and the Department of Treasury. On Wednesday, 18 June 2014 we 
had one such hearing with Treasury. Up until that point we were really just focusing on DOTAG and we thought 
it was important to hear from Treasury to see how much work it had in fact done with DOTAG and what 
assistance it had provided to DOTAG to get its cost recovery model in place so that DOTAG had the skills to be 
able to cost the various courts’ services. I think it was really, really important for us to do that. Appearing before 
the committee was Mr Alistair Jones, who is the acting executive director of strategic policy and evaluation in 
the Department of Treasury. He was accompanied by Mr Kurt Sibma, who is the assistant director of the 
Department of Treasury. The committee got the opportunity to ask them some questions and I took up that 
opportunity, as did other members of the committee. It soon became apparent that perhaps Treasury had not been 
as helpful to DOTAG as it possibly could have been. However, at the end of the day, it all boiled down to the 
question of the availability of resources to the Department of Treasury in order to be able to assist agencies to get 
their cost recovery model in shape so as to maximise, if you like, the returns to the agency and government. I just 
want to put this transcript of evidence on the public record because I thought it was very telling. It is of me 
asking for information from Mr Alistair Jones about what he was doing to help out DOTAG—by implication 
helping out the Attorney General! Big help! 
[Leave granted for the member’s time to be extended.] 

Hon LJILJANNA RAVLICH: I asked Mr Jones the following — 

Mr Jones, from a general overview, it would appear that, obviously, it is in the interests of Treasury and 
the state that agencies achieve efficiencies and operate in an efficient manner. In view of that, 
obviously, there is a role to ensure that happens and Treasury, one would think, might have an overview 
role there. I am a little bit surprised, if you like, that Treasury is not more hands-on with government 
agencies to ensure that there is a systematic approach about the way they, in fact, establish their costing 
models to make sure that there is some uniformity in terms of what government agencies do. Can you 
just give us a comment in relation to why Treasury has been missing from that area, or from that space? 

This is what Mr Jones replied — 

I would not say we are missing from it. If I use the Department of the Attorney General’s example, their 
court services, from memory—I can check my file—it is about a $380 million annual operation, and 
basically the funding they get from fees is about $80 million. In terms of its fee setting, if you have 
a CPI increase, or a slightly bigger fee, that increase on a base of $80 million is $2 million or 
$3 million. In my area, for example, I have got 50 FTE in charge of $19 billion of the $27 billion state 
budget. For example if Health has a one per cent blowout in their costs, that is an $80 million blowout. 
I have got one analyst that works on the Department of the Attorney General. The net return for me of 
dedicating a whole lot of resources for a $3 million issue just is not there. I mean, I have got my hands 
full with Health, Education and some of the other bigger agencies where we do keep a more—what 
could you say?—rigorous check on how they actually spend their money. The other issue too is 
obviously the level of cost recovery in DOTAG. It has actually fallen since 2005. I have got the figures 
if the committee want it, but it was at about 27 per cent, and it is now forecast for 22 per cent. That is 
a concern for me. Obviously, we have got some questions about the operations of courts. Obviously, 
you had the SAT come in in 2005, which was supposed take up some of the slack from courts. The 
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CPINS came in, which were the infringement notices. We have seen a drop-off in activity in the 
Magistrates Court. 

He went on to say that he would be pleased to work with DOTAG in order to make sure it gets its cost recovery 
model right, or certainly better than what it currently is. That really put a different focus on that issue for me, 
because I just thought that at the end of the day there is no smoking gun here. Obviously, the way DOTAG does 
these things has been partly historical. There probably has not been the assistance required from the Department 
of Treasury because it has other priorities, as Mr Jones explained in his evidence to the committee. I am very 
pleased that the Department of the Attorney General and Treasury will work together on these matters. Perhaps it 
will lead to better outcomes. 

The committee made a number of recommendations in its report. The last recommendation, recommendation 3, 
states — 

The Committee recommends that the Department of the Attorney General request assistance 
from the Department of Treasury to begin the development of a ‘fee for service’ cost-demand 
model for court and tribunal fees. 

There were two other recommendations, recommendations 1 and 2. Members can read those recommendations 
for themselves. There were also three findings associated with this report. 

It was a very good experience for the committee. I do not believe for a moment that DOTAG is an island. The 
Department of Treasury has failed to step up to many other smaller agencies. It is not prepared to invest the 
scarce resources it has in terms of cost recovery, probably because it will not get a big return for its investment. 
The number of full-time equivalents it would put into those agencies to find out where that money is and where 
it can be harvested from would not be worth it. That is really all I would like to say about the committee’s report. 

Hon PETER KATSAMBANIS: I would also like to speak on the seventy-fifth report of the Joint Standing 
Committee on Delegated Legislation, of which I am a member. The report, entitled “Identifying a Systemic Issue 
Arising out of Nine Court and Tribunal Instruments”, delves into a systemic issue that has been going on well 
before I became a member of this committee. The issue relates to identifying whether each individual fee 
charged by courts and tribunals in this state is equivalent to cost recovery or whether it imposes a recovery factor 
above 100 per cent; in other words, it takes the form of a tax. That was the duty that the committee was tasked 
with, and we did that to the best of our ability. 

When it comes to court fees, we deal with what is really a unique situation in the way that courts and tribunals 
offer services to the public. Some of them offer services without fee—in fact most offer services without fee, if 
we work it out on a total basis, which I will get to in a minute—and others charge fees. In the 2013–14 financial 
year, the Court and Tribunal Services Division was funded to the tune of $374.5 million, of which only 
$83.3 million came from fees and charges. The overall cost recovery in the court system is only 22.2 per cent. 
The rest of the funding for the court and tribunal system comes from the taxpayer out of general government 
revenue. That is because governments over time have taken the decision that providing a system of courts and 
tribunals is important; it gives people their say in court. Obviously, funding a prosecution is something that the 
state would do. Often as well, outside of this fee structure, the state also provides legal representation to some 
people, particularly in criminal matters. The state puts a massive investment of taxpayers’ money into the court 
system. 

When it comes to the committee’s task of looking at each individual fee that courts and tribunals charge, as I said 
earlier, the committee would like to determine whether each of those fees is at cost recovery, under cost 
recovery, or in fact imposes an individual tax. That is easy to determine for the majority of government services. 
Quite clearly in the court system over many, many years, the way courts have been administered has not enabled 
that transparency to come across at a fee-by-fee level. For years before I became a member of this committee, 
the committee and the Department of the Attorney General have discussed this, sometimes in a polite manner 
and sometimes in a more heated manner. Many times they have agreed to disagree. I hope this report puts a bit of 
a full stop to that. 

In an ideal world, I too would like to know the cost of each fee. A few years ago the Department of the 
Attorney General undertook an exercise in the District Court to see if it could do that. It determined that the cost 
of doing that would be prohibitive, and that perhaps a better use of those funds would be to continue to provide 
funding for the court system itself rather than spend it on consultants to put together models that drill down. That 
was a decision for the management of the court system. From a transparency perspective I do not necessarily 
think that is the best way to go. If I was managing a court or a tribunal, I would want to know to the lowest 
possible degree where my costs were. I would want something that the committee report refers to—a fee-for-
service cost–demand model. But as custodians of the public purse, who understand better than anybody the 
competing challenges for scarce funds that governments have to balance from time to time, we ask: do we drill 
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down to that nth degree or do we provide more court and tribunal services? That is the question we have to ask. 
I would come down every time, as the Department of the Attorney General has, on the side of providing more 
court and tribunal services rather than undertaking an esoteric exercise. 

That is probably cold comfort to some participants in the legal system who question why they need to pay 
$1.20 per photocopy to a court for a document, or why they need to pay $6.30 in some instances for one page of 
transcript. Of course when one thinks about it, a transcript does not appear magically. It requires someone to 
actually transcribe it. It may require more than one person. It requires a lot of physical labour. When the costings 
are done, a 50-page transcript that someone has to pay $300 for might not even recover the full cost for someone 
to sit and listen to proceedings and then take it away to transcribe and edit, in a similar way that our Hansard 
reporters do. Although at the outset that fee might seem extreme, when we think about what is involved in that 
process, it probably is not an overcharging. We know that across the board the entire legal system is extremely 
heavily subsidised. 

As Hon Ljiljanna Ravlich pointed out in her contribution, there is anecdotal evidence that civil litigation has 
declined in the Western Australian courts. That will probably lead to an even lower level of cost recovery, 
because most of the fees are in that civil litigation space, as they rightly should be. I do not think anyone is 
suggesting the imposition of fees on people involved in the criminal justice system. Of course, they can access 
their own lawyers and the like. If they are entitled to Legal Aid of one form or another, they can access that as 
well, but no-one is suggesting imposing fees on participants in the criminal justice process. 

If there is a reduction in the filing of civil litigation, hopefully the courts and tribunals will cut their suit to fit 
their cloth so that the cost centre can be reduced as well. Overall, that subsidy from the taxpayer does not 
necessarily grow. In an ideal world of course we would have nobody participating in the criminal justice system; 
we would have no crime. That is in an ideal world—we do not live in some form of utopia. We will always have 
to provide a heavy subsidy to run the court and tribunal system.  
In all, the exercise that the Joint Standing Committee on Delegated Legislation has gone through was a useful 
one. I think it has identified to Court and Tribunal Services that it is probably good to try to drill down to the 
lowest possible level to understand their own governance structure and the way the work flows within courts and 
tribunals. I am sure that, in their way, the people who administer our courts on a day-to-day basis are doing that. 
But it does, as I say, sometimes become a bit of an academic exercise, if we are asking scarce resources to be put 
to some tangential accounting exercise, when they could be put back into funding our court system to give 
people access to the courts, to fund legal aid and to enable people to have their day in court. 
Like Hon Ljiljanna Ravlich, I hope that the committee’s work has enabled the Department of the Attorney 
General and Treasury to come together and start talking about how they can better identify their costs and drill 
down to a fee-by-fee basis if they can, and eventually that will flow into the costs and charges—the fees—that 
the courts and tribunals impose on the public when accessing their services. In the meantime, I think we can put 
a stop to this discussion that has been going on for many years. We can all agree that our court system is well 
funded and well resourced and that the funding should go to running that court system rather than engaging in 
esoteric accounting exercises. 
Question put and passed. 
Progress reported, pursuant to standing orders. 
 


